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MERIT  SYSTEMS  PROTECTION 
BOARD 

5CFR  Part  1200 

Interim  Regulations  for  Processing 
Appealable  Actions,  Alleging 
Prohibited  Discrimination,  Pending 
Before  January  11, 1979 

agency:  Merit  Systems  Protection 
Board. 

action:  Interim  Regulations,  request  for 
comments. 

summary:  These  regulations,  published 
for  immediate  effect  provide  interim 
operating  instructions  for  the  processing 
of  certain  cases  pending  before  the 
Merit  Systems  Protection  Board  (MSPB) 
involving  allegations  of  discrimination. 

The  issuance  of  preliminary 
determinations  by  the  board  in  these 
cases  is  authorized  by  delegation  of 
authority  from  the  EEOC  pursuant  to 
Reorganization  Plan  No.  1  of  1978.  In 
addition  the  Board  requests  public 
comment  on  these  regulations. 

DATES;  Effective  date:  August  28, 1979. 
Comment  date:  Written  comments 
should  be  submitted  on  or  before 
October  29, 1979. 

ADDRESS:  Comments  should  be 
addressed  to  the  Office  of  the  Secretary 
of  the  Merit  Systems  Protection  Board, 
1717  H  Street,  N.W.,  Washington,  D.C. 
20419. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  Cox,  Deputy  General  Counsel, 
Merit  Systems  Protection  Board, 
Washington,  D.C.  20419  (202-653-7157). 
SUPPLEMENTARY  INFORMATION:  On 
January  1, 1979.  certain  federal 
employment  enforcement 
responsibilities,  previously  vested  in  the 
Civil  Service  Commission  under  four 
different  statutes,  were  transferred  to 
the  Equal  Employment  Opportunity 
Commission  (EEOC)  pursuant  to 
Reorganization  Plan  No.  1  of  1978.  The 
enforcement  responsibilities  transferred 
were  those  specified  in  section  717  of 
Title  VII  of  the  Civil  Rights  Act  of  1964, 
as  amended,  section  6(d)  of  the  Fair 
Labor  Standards  Act  (the  Equal  Pay 
Act),  section  501  of  the  Rehabilitation 
Act  of  1973,  as  amended,  and  sections  12 
and  15  of  the  Age  Discrimination  in 
Employment  Act  of  1967,  as  amended. 
Reorganization  Plan  No.  1  specifically 
permitted  the  EEOC  to  delegate  back  to 
the  Civil  Service  Commission  or  its 
successor  agency  the  authority  to  make 
preliminary  determinations  on  issues  of 
discrimination  prohibited  by  Section  717 
of  Title  VII  of  the  Civil  Rights  Act  of 
1964,  as  amended,  w'henever  such  issues 
were  raised  in  the  course  of  an  appeal 


before  that  agency  on  other  grounds  (for 
example,  in  an  adverse  action  appeal). 
The  MSPB  is  the  adjudicatory  successor 
to  the  Civil  Service  Commission.  The 
EEOC  has  delegated  Title  VII  authority 
back  to  the  Board  so  that  the  Board  may 
make  preliminary  decisions  on  race, 
color,  sex,  religion,  or  national  origin 
issues,  when  such  issues  are  raised  in 
cases  otherwise  appealable  to  the 
Board.  The  EEOC  has  determined  that  it 
is  within  its  general  powers  also  to 
delegate  similar  authority  to  the  Board 
to  decide  age  and  handicap  issues,  and 
has  done  so.  (The  Commission  did  not 
consider  it  appropriate  to  delegate  its 
authority  with  regard  to  the  Equal  Pay 
Act.)  This  delegation  and  accompanying 
regulations  are  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

The  regulations  of  the  Board  provide 
for  a  preliminary  determination,  on 
issues  of  discrimination  prohibited  by  • 
the  statutes  mentioned  above,  in  any 
type  of  case  arising  before  the  Board 
which  is  covered  by  the  provisions  of 
Reorganization  Plan  No.  1  of  1978. 
Basically  there  are  two  types  of  cases 
which  fall  within  the  scope  of  these 
regulations.  First,  there  are  cases  which 
were  previously  handled  initially  by  the 
former  Federal  Erhployee  Appeals 
Authority  (FEAA)  and  which  were 
appealable  to  the  former  Appeals 
Review  Board  (ARB)  under  the 
procedures  of  5  CFR  Part  772  (as  in 
effect  prior  to  January  11, 1979).  These 
organizations  were  merged  into  the 
MSPB.  Included  in  this  group  are  a 
number  of  cases  which  were  pending 
both  in  the  FEAA  and  the  ARB  on  the 
effective  date  of  Reorganization  Plan 
No.  1.  Second,  there  are  cases 
previously  within  the  original 
jurisdiction  of  the  ARB,  including  those 
cases  arising  under  5  CFR  Part  713, 
which  involved  issues  otherwise 
appealable  to  the  Board. 

It  should  be  noted  that  these 
regulations  are  applicable  only  to  those 
cases  pending  prior  to  the  effective  date 
of  the  Civil  Service  Reform  Act  of  1978, 
January  11, 1979  (Pub.  L.  95-454).  Cases 
initiated  on  or  after  that  date  will  be 
processed  under  the  new  Act  and  the 
regulations  issued  pursuant  thereto. 

That  Act  establishes  a  process  whereby  / 
the  Board  will  render  a  determination 
where  allegations  of  discrimination  are 
raised  in  cases  otherwise  appealable  to 
the  Board  ("mixed  cases”).  Appellants 
dissatisfied  with  that  determination  may 
then  petition  the  EEOC  to  review  the 
Board’s  disposition  of  these  issues.  (See 
Section  205  of  the  Act,  5  U.S.C.  7702.) 

It  is  the  intention  of  EEOC  and  MSPB 
in  establishing  these  regulations  and 
these  delegations  to  process  cases 


pending  before  the  effective  date  of  the 
Civil  Service  Reform  Act  of  1978  in  a 
manner  as  consistent  as  possible  with 
the  procedures  established  by  that  Act. 

Inasmuch  as  there  are  presently 
before  the  Board  a  large  number  of 
cases  to  which  these  regulations  and 
delegations  pertain  and  in  view  of  the 
fact  that  many  of  these  cases  have  been 
pending  for  several  months,  the 
Commission  and  the  Board  recognize 
that  good  cause  exists  to  make  these 
regulations  immediately  effective  so  that 
there  will  be  no  further  delay  in  case 
processing. 

Issued:  August  22, 1979. 

By  Order  of  the  Board. 

Ersa  H.  Poston, 

Vice  Chair,  Merit  Systems  Protection  Board. 

Accordingly,  it  is  proposed  Part  1200 
be  amended  to  add  §  1201.165  as 
follows: 

§  1201.165  Mixed  cases  governed  by 
Reorganization  Plan  No.  1  of  1978. 

(a)  Definitions.  (1)  Prohibited 
discrimination  as  used  in  this  section 
means  discrimination  prohibited  by 
Section  717  of  the  Civil  Rights  Act  of 
1964,  as  amended  (42  U.S.C.  2000e- 
16(c)):  Section  501  of  the  Rehabilitation 
Act  of  1973,  as  amended  (29  U.S.C.  791); 
and  Sections  12  and  15  of  the  Age 
Discrimination  in  Employment  Act  of 
1967,  as  amended  (29  U.S.C.  631,  633a). 

(2)  Initial  decision  as  used  in  this 
section  means  decision  on  an  appeal 
rendered  by  a  presiding  official  of  the 
MSPB  pursuant  to  29  CFR  1613  or  5  CFR 
Part  772  (as  in  effect  prior  to  January  11. 
1979)  in  which  issues  of  prohibited 
discrimination  have  been  raised. 

(3)  Preliminary  decision  as  used  in 
this  section  means:  (i)  An  initial 
decision  within  the  meaning  of 

§  1201.165(a)(2)  which  has  not  been 
reopened  by  a  Board  member  or  as  to 
which  no  petition  to  reopen  was  filed  by 
a  party  within  35  days  after  issuance  of 
the  decision. 

(ii)  A  decision  by  the  Board  itself 
pursuant  to  29  CFR  Part  1613  or  5  CFR 
Part  772,  in  which  issues  of  prohibited 
discrimination  are  addressed,  on  a 
decision  by  the  Board  denying  all 
petitions  to  reopen. 

(b)  Contents  of  petition.  A  petition  for- 
appeal  raising  issues  of  prohibited 
discrimination  shall  state  there  was 
discrimination  and  provide  specific 
examples  of  how  the  appellant  was 
discriminated  against. 

(c)  Procedures.  (1)  Appeals  under  29 
CFR  Part  1613  (43  FR  60901,  formerly  5 
CFR  Part  713)  shall  be  processed  by  the 
Board  consistent  with  the  provisions  set 
forth  in  that  part.  Such  appeals  shall  be 
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filed  in  writing  with  the  appropriate 
Board  Field  Office. 

(2)  Appeals  under  the  procedures  of  5 
CFR  Part  772,  shall  be  processed  as 
provided  therein,  except  that  under  5 
CFR  772.306(b)  the  discrimination 
investigation  shall  be  completed  and  the 
investigative  file  and  report  sent  to  the 
Board,  within  120  days.  Except  when 
this  time  has  been  extended  upon  a 
verified  showing  of  good  cause,  the 
Board  may  impose  the  sanctions 
provided  in  5  CFR  1201.43  if  an  agency 
fails  to  timely  complete  and  file  the 
result  of  such  an  investigation. 

(3)  An  initial  decision  on  an  appeal 
which  includes  issues  of  prohibited 
personnel  discrimination  shall  be 
rendered  by  an  employee  of  the  Board, 
pursuant  to  29  CFR  1613  or  5  CFR  Part 
771,  on  all  issues  raised  in  the  appeal. 

(4)  Unless  a  petition  to  reopen  is  filed 
with  the  Board  or  unless  a  Board 
member  reopens  on  his/her  own  motion, 
within  35  days  from  issuance  of  an 
initial  decision,  the  initial  decision  shall 
become  the  preliminary  decision  of  the 
Board. 

(d)  Review  by  EEOC.  (1)  Time  for 
filing.  A  petition  to  review  the 
preliminary  decision  of  the  Board  on 
issues  of  prohibited  discrimination  shall 
be  filed  with  the  EEOC  within  35  days 
after  the  initial  decision  of  the  Board 
becomes  the  preliminary  decision. 

(2)  Petition  filed.  In  the  event  a 
petition  for  review  is  filed  with  the 
EEOC,  the  Board  decision  shall  become 
final  on  all  issues,  other  than  issues  of 
prohibited  discrimination,  on  the  date 
EEOC’s  decision  on  these  issues 
becomes  final. 

(3)  Petition  not  filed.  If  a  petition  for 
review  is  not  filed  with  the  EEOC  the 
decision  of  the  Board  shall  become  final 
on  all  issues. 

(5  U.S.C.  1205(g)) 

(FR  Doc.  79-26539  Filed  B-27-79;  8:45  am) 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

29  CFR  Part  1613 

Interim  Regulations  for  Processing 
Appealable  Actions,  Alleging 
Prohibited  Discrimination,  Pending  on 
or  Before  January  10, 1979 

agency:  Equal  Employment  Opportunity 
Commission. 

ACTION:  Interim  Regulations;  request  for 
comments. 

summary:  These  regulations,  published 
for  immediate  effect,  provide 
delegations  of  authority  to  the  Merit 


Systems  Protection  Board  to  issue 
preliminary  determinations  in  certain 
federal  EEO  cases  governed  by 
Reorganization  Plan  No.  1  of  1978,  and 
temporary  operating  instructions  for  the 
further  processing  of  such  cases  by 
EEOC.  In  addition  the  Commission 
requests  public  comment  on  these 
regulations. 

DATES:  Effective  date:  August  28, 1979. 
Comment  date:  Written  comments 
should  be  submitted  on  or  before 
October  29, 1979. 

ADDRESS:  Comments  should  be 
addressed  to  the  Office  of  the  Executive 
Secretariat,  Room  4096,  Equal 
Employment  Opportunity  Commission, 
2401  E  Street,  Northwest,  Washington, 
D.C.  20506. 

FOR  FURTHER  INFORMATION  CONTACT. 

Constance  L.  Dupre,  Associate  General 
Counsel,  Legal  Counsel  Division.  Office 
of  the  General  Counsel,  Room  2254, 
EEOC,  2401  E  Street,  Northwest, 
Washington,  D.C.  20506,  (202)  634-6595. 
SUPPLEMENTARY  INFORMATION:  On 
January  1, 1979,  certain  federal  equal 
employment  enforcement 
responsibilities,  previously  vested  in  the 
Civil  Service  Commission  under  four 
different  statutes,  were  transferred  to 
the  Equal  Employment  Opportunity 
Commission  (EEOC)  pursuant  to 
Reorganization  Plan  No.  1  of  1978.  The 
enforcement  responsibilities  transferred 
were  those  specified  in  Section  717  of 
Title  VII  of  the  Civil  Rights  Act  of  1964. 
as  amended.  Section  6(d)  of  the  Fair 
Labor  Standards  Act.  as  amended  (the 
Equal  Pay  Act).  Section  501  of  the 
Rehabilitation  Act  of  1973  and  Sections 
12  and  15  of  the  Age  Discrimination  in 
Employment  Act  of  1967  as  amended. 
Reorganization  Plan  No.  1  specifically 
permitted  the  EEOC  to  delegate  back  to 
the  Civil  Service  Commission  or  its 
successor  agency  the  authority  to  make 
a  preliminary  determination  on  issues  of 
discrimination  prohibited  by  Section  717 
of  Title  VII  of  the  Civil  Rights  Act  of 
1964,  whenever  such  issues  were  raised 
before  that  agency  in  the  course  of  an 
appeal  on  other  grounds  (for  example,  in 
an  adverse  action  appeal).  The  Merit 
Systems  Protection  Board  (the  Board)  is 
the  adjudicatory  successor  to  the  Civil 
Service  Commission.  The  EEOC  has 
delegated  Title  VTI  authority  back  to  the 
Board  so  that  the  Board  may  make 
preliminary  decisions  on  issues  of  race, 
color,  sex,  religion,  or  national  origin, 
when  such  issues  are  raised  in  appeals 
otherwise  before  the  Board.  The  EEOC 
has  determined  that  it  is  within  its 
general  powers  also  to  delegate  similar 
authority  to  the  Board  to  decide  age  and 
handicap  issues,  and  has  done  so.  (The 
Commission  did  not  consider  it 


appropriate  to  delegate  its  authority 
with  regard  to  the  Equal  Pay  Act.)  Its 
regulations  to  this  effect  are  published 
below.  The  complementary  regulations 
of  the  Board  are  published  elsewhere  in 
this  issue  of  the  Federal  Register. 

It  should  be  noted  that  these 
regulations  are  applicable  only  to  those 
cases  pending  before  January  11. 1979. 
the  effective  date  of  the  Civil  Service 
Reform  Act  of  1978,  Pub,  L  95-454.  That 
Act  establishes  a  process  whereby  the 
Board  will  render  a  determination  where 
allegations  of  discrimination  are  raised 
in  cases  before  it  and  dissatisfied 
appellants  can  then  petition  the  Equal 
Employment  Opportunity  Commission 
to  review  the  Board’s  disposition  of 
those  issues.  See  Section  205  of  the  AcL 
codified  in  pertinent  part  at  5  U.S.C. 

7702.  It  was  the  intention  of  the  EEOC 
and  the  Board  in  establishing  these 
regulations  and  these  delegations  to 
process  cases  "pending  before  the 
effective  date  of  the  Civil  Service 
Reform  Act  of  1978  in  a  manner  as 
consistent  as  possible  with  the 
procedures  established  by  that  Act. 

Inasmuch  as  there  are  presently 
pending  before  the  Board  a  large 
number  of  cases  to  which  these 
regulations  and  delegations  pertain,  and 
in  view  of  the  fcftt  that  many  of  these 
cases  have  been  pending  for  several 
months,  the  Commission  and  the  Board 
recognize  that  good  cause  exists  to 
make  these  regulations  immediately 
effective  so  that  there  will  be  no  furtlier 
delay  in  case  processing. 

These  regulations  have  been  reviewed 
in  accordance  with  Executive  Order 
12044.  They  do  not  require  regulatory 
analysis  under  Section  3  of  that  Order. 

Issued  oiT  August  21, 1979. 

For  the  Commission. 

Eleanor  Holmes  Norton. 

Chair. 

Therefore,  Part  1613  of  Title  20  of  the 
Code  of  Federal  Regulations  is  amended 
by  adding  a  new  Subpart  H  to  read  as 
follows: 

Subpart  H— Regulations  for  Processing 
Appealable  Actions,  Alleging  Prohibited 
Discrimination,  Pending  on  or  Before 
January  10, 1979 

Sec. 

1613.801  Scope. 

1613.802  DeHnitions. 

1613.803  Elechon. 

1613.804  Election  of  Part  1613. 

1613.805  Election  of  Part  772. 

1613.806  Petition  to  EEOC;  finality  of 
decisions. 

Authority:  42  U.S.C,  2000e-16;  29  U.S.C. 
633a:  29  U.S.C.  791;  Reorganization  Plan  No.  1 
of  197a 
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Subpart  Regulations  for 
Processing  Appealable  Actions, 
Alleging  Prohibited  Discrimination, 
Pending  on  or  Before  January  10, 1979 

§  1613.801  Scope. 

This  subpart  establishes  regulations 
for  the  processing  of  an  allegation  that 
an  action  otherwise  appealable  to  the 
Merit  Systems  Protection  Board  (the 
Board)  was  based  in  whole  or  in  part  on 
discrimination  because  of  race,  color, 
religion,  sex,  national  origin,  age,  or 
handicap.  This  subpart  applies  only  to 
administrative  procedures  pending 
before  January  11, 1979,  to  which 
Section  205  of  the  Civil  Service  Reform 
Act  of  1978,  5  U.S.C.  7702,  is 
inapplicable. 

§  1613.802  Definitions. 

(a)  As  used  in  this  section,  the  term 
“prohibited  discrimination”  means 
discrimination  prohibited  by  Section  717 
of  the  Civil  Rights  Act  of  1964,  as 
amended  (42  U.S.C.  2000e-16);  Section 
501  of  the  Rehabilitation  Act  of  1973,  as 
amended  (29  U.S.C.  791);  and  Sections 
12  and  15  of  the  Age  Discrimination  in 
E.mployment  Act  of  1967,  as  amended 
(29  U.S.C.  631  and  633a). 

(b)  As  used  in  this  section,  the  term 
“initial  decision”  means  a  decision  on 
an  appeal,  rendered  by  a  presiding 
official  of  the  Board  pursuant  to  29  CFR 
Part  1613  or  5  CFR  Part  772  (as  in  effect 
prior  to  January  11, 1979),  in  which 
issues  of  prohibited  discrimination  have 
been  raised. 

(c)  As  used  in  this  section,  the  term 
“preliminary  decision”  means  (1)  an 
initial  decision  within  the  meaning  of 
§  1613.802(b),  which  has  not  been 
reopened  by  a  Board  member  or  as  to 
which  no  petition  to  reopen  was  filed  by 
a  party  within  35  days  after  issuance  of 
the  decision;  or  (2)  a  decision  by  the 
Board  itself  pursuant  to  29  CFR  Part 
1613  or  5  CFR  Part  772  (as  in  effect  prior 
to  January  11, 1979J,  in  which  issues  of 
prohibited  discrimination  are  addressed, 
or  a  decision  by  the  Board  denying  all 
petitions  to  reopen. 

§  1613.803  Election. 

An  appellant  who  alleges  that  an 
action  otherwise  appealable  to  the 
Board  was  based  in  whole  or  in  part  on 
prohibited  discrimination  shall  elect  to 
proceed  under  29  CFR  Part  1613  (43  FR 
60901,  formerly  5  CFR  713)  or  under  5 
CFR  Part  772  (as  in  effect  prior  to 
January  11, 1979).  This  section  is 
applicable  only  to  persons  who  had  not 
previously  made  an  election  under 
regulations  of  the  former  Civil  Service 
Commission. 


§  1613.804  Election  of  Part  1613. 

(a)  When  an  appellant  elects  or  has 
elected  to  proceed  under  29  CFR  Part 
1613  (43  FR  60901,  formerly  5  CFR  Part 
713)  the  provisions  of  Part  1613  are 
applicable  to  that  proceeding. 

(b)  The  Commission  hereby  delegates 
to  the  Merit  Systems  Protection  Board 
the  authority  to  make  initial  and 
preliminary  decisions  on  issues  of 
prohibited  discrimination  in  appeals 
from  final  agency  decisions  under  29 
CFR  Part  1613  (43  FR  60901,  formerly  5 
Cf'R  Part  713). 

§  1613.805  Election  of  Part  772. 

(a)  When  a  complainant  elects  or  has 
elected  to  proceed  under  5  CFR  Part  772, 
the  allegations  of  discrimination  shall  be 
referred  to  the  EEO  Officer  of  the 
agency  for  investigation  in  accordance 
with  29  CFR  1613.216  (43  FR  60901, 
formerly  5  CFR  713.216). 

(b)  The  Commission  hereby  delegates 
to  the  Merit  Systems  Protection  Board 
the  authority  to  make  initial  and 
preliminary  decisions  on  issues  of 
prohibited  discrimination  in  appeals 
from  final  agency  decisions  under  5  CFR 
Part  772. 

§  1613.806  Petition  to  EEOC;  finality  of 
decisions. 

(a)  A  petition  to  review  the 
preliminary  decision  of  the  Board  shall 
be  filed  in  writing  with  the  Office  of 
Review  and  Appeals.  EEOC,  2401  E 
Street,  N.W.,  Washington,  D.C.  20506  (1) 
within  35  days  after  the  initial  decision 
of  the  Board  becomes  a  preliminary 
decision  (as  contemplated  in 

§  1613.802(c)(1))  or  (2)  within  35  days 
after  the  issuance  of  a  preliminary 
decision  by  the  Board. 

(b)  A  decision  of  the  EEOC  on  a 
petition  to  review  the  preliminary 
decision  of  the  Board  shall  be  final 
when  issued. 

(c)  If  a  petition  to  review  is  not  timely 
filed  with  the  EEOC,  the  preliminary 
decision  of  the  Board  shall  become  final 
on  all  issues  on  the  day  after  the 
expiration  of  the  35-day  period  for  filing 
with  EEOC,  unless  the  EEOC  chooses  to 
exercise  its  discretion  under  the 
standards  of  29  CFR  1613.233(b)  and 
accept  the  late  petition. 

(FR  Doc.  7S-26540  Filed  8-27-79;  8:45  am] 
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